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We present in this issue the likeness of Hon. Harry St. George 
Tucker, LL. D., of Lexington, Va. Our state has been honored in 
his election as president of the American Bar Association. His 

father, John Eandolph Tucker, was also presi- 
Harry St. George dent of the same distinguished body. In the 
Tucker. twenty-nine years of existence of the American 

Bar Association only six of its presidents have 
been selected from the South. It is no small honor to be at the 
head of an organization of such wide influence, and the bar of Vir- 
ginia, as well as Mr. Tucker's friends, generally, rejoice in his 
elevation. No Virginia lawyer is more widely known or more gen- 
erally esteemed throughout the United States than Mr. Tucker. 



We congratulate Mr. Eugene C Massie, secretary of the Virginia 
Bar Association, on the Sixteenth Annual 
Virginia State Bar Beport of the Association. Mechanically and 
Association Beport. editorially it is unexcelled. Its able ad- 
dresses and papers form a distinct contribu- 
tion to Virginia legal literature. 



The objection upon appeal that a question is leading has about 
run its course. In R. & P. Elec. Ry. Co. v. Rubin, ante p. 258, 47 
S. E. 834, the court definitely pronounces that when and under what 

circumstances a leading question may 
The Leading Question be put is in the discretion of the trial 
on Appeal— Finis. court, and, as a general rule, is a matter 

which can not be assigned as error. The 
rule applies to criminal cases also. In Commonwealth v. King, 9 
Virginia Law Begister 653, the trial court admitted as proper 
two questions by the attorney for the Commonwealth, each of which 
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practically contained the substance of the indictment. An appli- 
cation for a writ of error upon this and other grounds was denied. 
The Supreme Court of Georgia has recently re-affirmed certain of 
its own deliverances to the same effect. O'Dell v. State, 47 S. E. 
■577- George Bryan. 



The danger of presenting to a trial court a large number of in- 
structions in a case whose essential elements are those of f act, and, 
therefore, after all, for the jury, is well illustrated in Newport 

News Publishing Co. v. Beaumeister, ante, p. 256, 47 
A Judicial S. E. 821. It was an ordinary action of a servant 
Hint. against a master for damages occasioned by the alleged 

defective equipment of the plant. There was not an 
unusual feature in the case. Verdict and judgment were rendered 
for plaintiff and defendant appealed. The court, speaking by Judge 
Harrison, says : 

"As the judgment must be reversed for the errors already pointed out, it 
is unnecessary to comment upon the numerous other instructions given and 
refused, except to suggest that, in point of number, they are wholly out of 
proportion to the necessities of the case. The controlling facts and circum- 
stances are few, and two or three instructions, limited and directed to the 
material questions presented, would have been ample to properly submit the 
case to the jury. The numerous irrelevant and unnecessary instructions 
given are, well calculated to mislead and confuse the jury, and operate as 
a hindrance, rather than an aid, to the administration of justice." 

Military tactics prescribe the exposing of the smallest possible 
front to the enemy's fire consistent with effectiveness. Every in- 
struction increases by so much the chances of error, and, it may 
safely be said, in arithmetical proportion. The suggestion of the 
court is wise and timely. George Bryan. 



In the case of Commonwealth v. McCue, upon an indictment for 
murder, the Corporation Court of Charlottesville, Virginia, at its 
September, 1904, term took action that has aroused a measure of 

professional interest. The defendant 
Dilatory Pleas in Criminal pleaded in abatement to the indict- 
Cases. How Tried. ment that one of the grand jurors 

was a non-resident of the city of 
Charlottesville. 

It has heretofore been the practice, certainly throughout a con- 
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siderable section of the state, for the court itself to try preliminary 
questions of fact like this, but the learned judge of the Corporation 
Court of Charlottesville, in the case mentioned, ordered a jury to be 
impaneled for the purpose. In this he followed Day's Case, 2 Gratt. 
561, in which the following is the brief opinion of the court upon a 
really important question : 

"It appears from the record in this case, that the prisoner was permitted 
to file a plea in abatement, to which the attorney for the Commonwealth 
replied generally; and that the issue thus joined, was decided by the court 
against the prisoner. This issue, so joined, not being an issue in law, but 
of fact, ought to have been submitted to a jury for trial; and it is the 
unanimous opinion of this court, that for this error the judgment must be 
reversed, and the case remanded for a new trial. It has been deemed un- 
necessary to consider or decide any of the other points raised by the several 
Mils of exceptions, as they cannot arise on the new trial." 

George Bryan. 



In Hortenstine v. Virginia-Carolina By Co., ante, p. 312, 47 S. 
E. 996, the Supreme Court of Appeals of this state promulgated a 
rule that should receive the careful attention of the profession — 

that in actions for tort the declaration must 
Declaration in state sufficient facts to enable the court to say 
Tort — Requisites, upon demurrer whether, if the facts stated are 

proved, plaintiff would be entitled to recover. 
The decision is especially worthy of note inasmuch as it overrules, 
in this respect, the case of B. & 0. B. B. Co. v. Sherman, 30 Gratt. 
602, and certain other cases cited, the last being Birckhead v. C. & 
0. By. Co., 95 Va. 648, 29 S. E. 678. Says the court: "In so far 
as the rule originating in the case of B. & 0. B. B. Co. v. Sherman's 
Admfr., supra, impinges upon this conclusion, it is not approved 
and will not be hereafter followed." The opinion does not mention 
the case of Norfolk By. Co. v. Corletto, 100 Va. 355, holding suffi- 
cient a declaration in one count against a street-car company which 
charges that the defendant so negligently, carelessly, recklessly and 
improperly managed its cars that, by reason thereof, one of them 
struck the plaintiff, who was then and there upon a public highway, 
inflicting injuries, etc. Says the court : "It may be that the aver- 
ments of the declaration would not be sufficient to make a prima 
facie case of negligence against the defendant if it had been an or- 
dinary steam railway company operating its cars on its own prem- 
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ises. But the defendant company was not operating its cars upon 
its own land, but upon a public street, where the plaintiff had the 
right to be. He was neither a trespasser nor a licensee. 2 Sher. & 
Red. on Neg. (5th ed.), sec. 485c; Elliott on Roads and Streets, 
sec. 765. Having the legal right to be upon the street, it was the 
duty of the defendant to exercise reasonable care to avoid injuring 
him; and if, as the declaration alleges, the defendant negligently 
and carelessly ran its car upon him, it was clearly liable for. the in- 
jury inflicted unless he was guilty of contributory negligence." 

We are left in some doubt as to whether this recent utterance is 
also disapproved as impinging upon the conclusion in the Horten- 
stine Case, but we incline to the view that it is not— the distinction 
being that in the latter case, plaintiff's decedent was treated 
throughout as a trespasser. Says Judge Cardwell: "The relation 
which actually existed between the plaintiff's intestate and the de- 
fendant company at the time of the alleged injury may have been 
one or several, out of which different measures of duty from the 
defendant company would arise, and unless the duty owing, and 
which the defendant company failed to discharge, was a legal duty, 
it would not be liable for the injury. The duty must be owing to 
the party injured, and the declaration must show this, otherwise it 
is clearly demurrable. N. & W. R. R. Co. v. Wood, 99 Va. 156, 37 

S. E. 846 ; Carson Lime Co. v. Rutherford, 102 Va. , 46 S. E. 

304." We think that the sentence last quoted contains the gist of 
the distinction and the whole distinction, namely, that the declara- 
tion must show the duty. 

Another case which the opinion in the Hortenstine Case does not 
mention is Atlantic & D. R. R. Co. v. Reiger, 95 Va. 418, in which 
it is said : "It was not necessary to aver in the declaration all the 
facts and circumstances by which the plaintiff expected to show the 
negligence charged. Without averring it, he had the right to show, 
if he could, that the whistle was not blown, nor the bell rung ; that 
no lookout was kept; that the track was obstructed; that the loco- 
motive was running very rapidly ; the absence of a gateman or safe- 
ty-gates, or any other fact or circumstance which tended to show 
that the defendant was negligent in the running of its locomotive 
at that particular time and place, as to travelers. Leson v. Railroad 
Co., 77 Me. 85; 3 Elliott, R. R., sec. 1157." It is, therefore, a rea- 
sonable construction of the ruling in the Hortenstine Case that the 
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court disapproved the ruling in the Sherman and other similar cases 
only to the extent indicated, namely, that the declaration must 
show sufficient facts upon demurrer, while, when a question is 
raised upon the propriety of an instruction, or, may we add, the 
admisibility of evidence, the ruling in the Reiger Case is still the 
law — namely, that the declaration need not show all the facts tend- 
ing to prove negligence. 

It would be a great step forward if some means could be devised 
by which doctrines established by judicial decision could be over- 
ruled without affecting cases that have been brought or proceeded 
in under their authority — in other words, conformably to legislative 
acts, which can, as a rule, be only prospective in their operation. 
That the courts perceive this is manifest from the infrequency with 
which they overrule established cases. An illustration is presented 
in the construction of sec. 3457 of the Code of 1887, requiring a 
party applying for a transcript of a record for the purpose of ap- 
peal to notify the opposite party or his counsel. In Mears v. Dexter, 
86 Va. 828, this provision was held to be merely directory, and in 
N. & W. R. R. Go. v. Dunnaway, 93 Va. 29, the ruling was approv- 
ed, although the court stated that it strongly inclined to the opinion 
that it is mandatory — manifestly, we think, the correct view. But, 
said the court, referring to Mears v. Dexter: "Since that decision 
was made, litigants may have been preparing their cases for the 
appellate court under the impression that strict compliance with 
the requirements of that statute was not absolutely essential to their 
right of appeal. To hold now that the statute was mandatory, and 
dismiss all appeals and writs of error in which those provisions of 
the statute had not been complied with might work great injustice. 
We are of opinion, therefore, that the provisions of the statute in 
question should be held to be directory." 

It is evident that the conclusion in the Hortenstine Case was ar- 
rived at, as the court says, only after mature consideration and in 
the interest of the economy of time to trial courts and jurors, as 
well as fairness to the defendant, and without imposing a hardship 
on the plaintiff. And really, the first count in the declaration in 
question was merely a drag-net, the remaining six counts stating 
with the requisite particularity every possible phase of the case, 
although all were held to present no case for inquiry by a jury. The 
profession now has fair notice of the standard which will be here- 
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after applied to declarations in tort. If suits are now pending upon 
declarations containing the, disapproved count, we advise prompt 
amendment in accordance With the recent decision, the spirit of 
which we take to be only that reasonable particularity is an essential 
of all pleadings. George Bryan. 




HONORABLE HARRY ST. GEORGE TUCKER, Lexington, Va. 

Recently elected President of the American Bar Association. 



